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MOTION FOR A FINDING THAT DFS HAS FAILED TO MAKE REASONABLE EFFORTS TO CONDUCT THE UNIFORM PSYCHOLOGICAL ASSESSMENT RECOMMENDED IN THIS CASE, THEREBY UNREASONABLY DELAYING PERMANENT PLACEMENT OF SUBJECT MINOR JANE DOE 
COMES NOW, NAME, Esq., of FIRM, by and on behalf   of JANE DOE, the above named minor, and hereby submits this Motion respectfully requesting that this Court find that the DEPARTMENT OF FAMILY SERVICES (“DFS”) has failed to make reasonable efforts to timely conduct a Uniform Psycho-Educational Psychological Assessment (“UPPA”). The ongoing failure of DFS to perform its statutory mandate has caused JANE DOE to be deprived of much needed therapeutic services further described in the attached Memorandum of Points and Authorities attached to this Motion.
This Motion is made and based upon the attached Memorandum of Points and Authorities, the affidavits attached hereto, the exhibits attached hereto, the papers and pleadings on file herein and any other such documentary and oral evidence as may be presented at the hearing on this Motion.


DATED this _____ day of May, 2011.

NOTICE OF MOTION
TO:
NAME, ESQ., DEPUTY DISTRICT ATTORNEY, JUVENILE DIVISION, DISTRICT ATTORNEY’S OFFICE;
TO:
NAME, CASE MANAGER, DEPARTMENT OF FAMILY SERVICES

PLEASE TAKE NOTICE that a hearing on this Motion for relief will be held before the Eighth Judicial District Court located on the second floor of the Family Courts and Services Center located at 601 N. Pecos Road Las Vegas, Nevada 89101, on the       day of      , 2011 in Department C at             .m.
NOTICE: YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO THIS MOTION WITH THE CLERK OF THE COURT AND TO PROVIDE THE  UNDERSIGNED WITH A COPY OF YOUR RESPONSE WITHIN TEN (10) DAYS OF YOUR RECEIPT OF THIS MOTION. FAILURE TO FILE A WRITTEN RESPONSE WITH THE CLERK OF THE COURT WITHIN TEN (10) DAYS OF YOUR RECEIPT OF THIS MOTION MAY RESULT IN THE REQUESTED RELIEF BEING GRANTED BY THE COURT WITHOUT HEARING PRIOR TO THE SCHEDULED HEARING.

DATED this _____ day of May, 2011.

MEMORANDUM OF POINTS AND AUTHORITIES
I

STATEMENT OF FACTS


JANE DOE, now twelve years old (12), initially entered DFS custody on November 20, 2010.  JANE came into DFS’ custody after she alleged that her adoptive step-father, BARNEY , sexually molested her on at least three (“3”) separate occasions over the course of the past year. When JANE’s adoptive mother Kim Doe learned of the abuse she immediately contacted an attorney before finally notifying the police the following day.  Ms. Doe’s actions toward JANE following disclosure of the molestation were akin to emotional abuse and demonstrated that Ms. Doe did not believe her daughter and may well fail to protect her in the future.  JANE indicated the abuse usually occurred whenever she and her adoptive step-father Barney were alone at home with the youngest children, John and Joe.  JANE alleged that the most recent instance of sexual abuse occurred sometime last summer, probably around the Independence Day holiday.  

JANE has significant history of foster care placement, a failed adoption and group home placements.  She is getting therapy every other week but her true Psychological status in unknown until a Uniform Psycho-Educational Psychological Assessment (“UPPA”) has been completed and we know the extent, severity, and likely duration of her emotional and/or mental health issues and require information regarding JANE. Despite the UPPA having been recommended throughout JANE’s entire stay in DFS’ custody, currently more than six months, DFS has to date failed to transport JANE to perform the evaluation.

      By virtue of DFS’ failure to make reasonable efforts to get the therapy she needs for JANE and its protracted neglect in conducting an UPPA, DFS has jeopardized JANE’s recovery from her abuse.  If JANE were to be forced to back to the Doe’s home it is likely she would be made to feel very uncomfortable and would be blamed for causing this ‘disruption’ in the household. JANE’s adoptive mother had been adamant throughout the pendency of this matter in her refusal to believe JANE in the beginning and has questioned her at length about the accusations at least three times. JANE does not feel welcome in the Doe home and does not want further contact with either of her adoptive parent or her mother’s husband. JANE would like to be adopted by her foster family but a prospective placement will not be viable if an UPPA is not conducted forthwith. In the event that placement with the present foster family is an impossibility, JANE would like to find a permanent placement which will enable her to maintain contact with her siblings while not requiring her to return to the care of the Doe’s. 
II
LEGAL ARGUMENT

A.
This Court Has Original and Exclusive Jurisdiction Over This Matter.

Original jurisdiction over this matter is vested in this Court:

“NRS 3.223 Jurisdiction of family courts.
      1.  Except if the child involved is subject to the jurisdiction of an Indian tribe pursuant to the Indian Child Welfare Act of 1978, 25 U.S.C. §§ 1901 et seq., in each judicial district in which it is established, the family court has original, exclusive jurisdiction in any proceeding:

(a) Brought pursuant to title 5 of NRS or chapter 31A, 123, 125, 125A, 125B, 125C, 126, 127, 128, 129, 130, 159, 425 or 432B of NRS, except to the extent that a specific statute authorizes the use of any other judicial or administrative procedure to facilitate the collection of an obligation for support.”

N.R.S. § 432B.410 (1) further provides that: “Except if the child involved is subject to the jurisdiction of an Indian tribe pursuant to the Indian Child Welfare Act, the court has exclusive original jurisdiction in proceedings concerning any child living or found within the county who is a child in need of protection or may be a child in need of protection.” Having taken JANE DOE into protective custody, pursuant to a Petition –Abuse/Neglect filed by the Clark County Department of Family Services under N.R.S. § 432B.470, this Court acquired subject matter jurisdiction over this case, and personal jurisdiction over JANE, a minor.
B. This Court Has The Authority To Compel DFS To Make Reasonable Efforts to Conduct the Recommended UPPA, Provide Appropriate Therapeutic Services, and To Pursue Alternative Permanency Options for JANE DOE Which Keep Her From Harm
Under Nevada law, a Court has broad discretion in placement decisions but must always keep the best interests of the child as its paramount consideration.
 More specifically as it pertains to the instant case, the Nevada Supreme Court has held that the best interest of the child includes such enumerated factors as the child’s, “care, welfare, and mental health.”
 Therefore, in determining whether or not DFS failed to make reasonable efforts in JANE’s case, the Court should consider JANE’s mental health as especially important given that concerns regarding the same may limit her permanent placement options. It appears as if DFS is perfectly willing to send JANE back into a home where her adoptive father has sexually abused her and where her adoptive mother and siblings almost unanimously believe her to be lying about the abuse. Despite the negative ramifications and potential for continued harm to JANE should she be returned to the Doe home, DFS has consistently failed for more than half a year to provide JANE the service she most needs, an UPPA.  If and when DFS gets around to conducting this recommended evaluation JANE, by and through counsel, will pursue placement options that pose no threat to her continued mental health and safety. 
NRS 432B.393 in pertinent part states:

  5.  In determining whether reasonable efforts have been made pursuant to subsection 4, the court shall:

      (a) Evaluate the evidence and make findings based on whether a reasonable person would conclude that reasonable efforts were made;

      (b) Consider any input from the child;

      (c) Consider the efforts made and the evidence presented since the previous finding of the court concerning reasonable efforts;

      (d) Consider the diligence and care that the agency is legally authorized and able to exercise;

      (e) Recognize and take into consideration the legal obligations of the agency to comply with any applicable laws and regulations;

      (f) Base its determination on the circumstances and facts concerning the particular family or plan for the permanent placement of the child at issue;

      (g) Consider whether the provisions of subsection 6 are applicable; and

      (h) Consider any other matters the court deems relevant.

      6.  An agency which provides child welfare services may satisfy the requirement of making reasonable efforts pursuant to this section by taking no action concerning a child or making no effort to provide services to a child if it is reasonable, under the circumstances, to do so.

      (Added to NRS by 1999, 2031; A 2001, 1258, 1843; 2001 Special Session, 45; 2003, 236)
NRS 432B.393(5)(a) provides that Courts should consider “whether a reasonable person would conclude that reasonable efforts were made.” Here, JANE entered DFS custody in November, 2010 and as we approach May 2011 DFS has yet to conduct the Uniform Psycho-Educational Psychological Assessment and stands poised to return JANE to the home of her adoptive parents for a trial home visit. Although intelligent people could differ, this Court should find it patently unreasonable that DFS was unable to conduct the UPPA in 6 months’ time. In addition, the Court should find it disconcerting at the least and shocking at worst that the UPPA has not been done, and DFS, which is statutorily obligated to make its best efforts to ensure that the mental and emotional needs of the children in its custody are met, has dropped the ball throughout this case and returning JANE to the Doe household represents the antithesis of “reasonable efforts”.
NRS 432B.393(5)(b) requires that the Court consider the input of the child when determining whether DFS has made reasonable efforts. At various times throughout the duration of this matter JANE has been very clear about her desire to have no further contact with her adoptive parents. It is not difficult to ascertain the extreme discomfort JANE would be made to feel if forced to live under the same roof as a father that sexually victimized her and a mother and siblings which blame her for the destruction of their household. JANE’s adoptive siblings Susan and Devin have repeatedly joined their mother in calling JANE a manipulative liar (even though Susan initially disclosed the abuse to mother) and blame JANE alone for the miserable time the family has spent without their father.

Finally, while many of the other factors enumerated above similarly support a finding of a lack of reasonable efforts on DFS’ part, particularly salient is NRS 432B.393(5)(c), which instructs courts to consider the reasonableness of DFS’ efforts since the last review. In its Confidential Report, dated February 25, 2009 and held for hearing on March 5, 2010, DFS again confirmed that JANE had been referred for an UPPA , “to rule out any mental or emotional health concerns.”
 As we approach May and JANE’s seventh month in custody, DFS is now conspicuously silent as to why the UPPA has not been completed. 

Furthermore, DFS is seriously considering a return of JANE to the Doe home and has proposed family therapy for JANE and her adoptive mother Kim Doe. There is little reason to believe that family therapy will be able to bridge the gap between JANE and her adoptive mother; there is currently a no-contact order in place for JANE and both her adoptive parents and JANE has been clear that she does not want to return to the home and no longer feels safe or welcome there.  Return of JANE to adoptive parents whose protective capacity and ability to protect JANE is subject to serious question is patently against her best interests. The Court must require DFS to make reasonable efforts to conduct the recommended UPPA and pursue alternative placement options with vigor.  The Children’s Attorneys Project (“CAP”) has requested UPPA and was told insurance will not pay.  CAP asked on several occasions and went through the Deputy District Attorney, Amity Dorman, and was assured it would be done by Supervisor, Patrick Mitchell.  It has not been scheduled.
III.
REQUEST FOR RELIEF
Unless this Court imposes significant and meaningful consequences for the failure of DFS to make reasonable efforts to comply with JANE’s therapeutic recommendations it is highly likely that the therapeutic needs of JANE DOE will be unmet and the options available for permanent placement of JANE will remain limited. DFS’ failures to obtain the recommended UPPA evaluation for nearly six months has inhibited the Department’s ability to get her appropriate therapy, reunify, and find an adoptive placement.  The sooner the Court orders DFS to remedy this failure, the sooner DFS will enable JANE to achieve permanency in the placement she desires most and feels safest in. 

Accordingly, JANE DOE hereby requests that This Honorable Court issue an order requiring DFS to transport JANE for the purpose of conducting a Uniform Psycho-Educational Psychological Evaluation within ten (10) days of the hearing held on this Motion. 

Respectfully submitted this _____ day of May, 2011.

AFFIDAVIT OF COUNSEL
STATE OF NEVADA
)





)ss.

COUNTY OF CLARK
)

CERTIFICATE OF SERVICE


I HEREBY CERTIFY that on the _______ day of May, 2011, I placed a true and correct copy of the foregoing MOTION FOR A FINDING THAT DFS HAS FAILED TO MAKE REASONABLE EFFORTS TO CONDUCT THE UNIFORM PSYCHOLOGICAL ASSESSMENT RECOMMENDED IN THIS CASE, THEREBY UNREASONABLY DELAYING PERMANENT PLACEMENT OF SUBJECT MINOR, JANE DOE, First-Class postage prepaid, in the United States Postal Service at Las Vegas, Nevada, and addressed as follows:


NAME, ESQ.


Deputy District Attorney Juvenile

Family Court

601 N. Pecos Road, Rm. 470

Las Vegas, Nevada  89101

NAME, Case Manager

Department of Family Services

701 N. Pecos Road, Bldg. K

Las Vegas, Nevada  89101





______________________________________





An employee of





FIRM
� See In re J.H., 2009 WL 1471277  2, (Nev.) (Nev.2009) (paraphrasing NRS 432B.590(3)(b). 


� See State Div. of Child and Family Services, Dept. of Human Resources v. Eighth Judicial Dist. Court of State ex rel County of Clark, 119 Nev. 655,661, 81 P.3d 512, 515 (Nev.2003).


� See “DFS Confidential Report,” dated  February 25, 2009, set for hearing on March 5, 2010 at 4:00p.m.
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